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PREFACE

Mental health legislation is like a fashion where ideas grow strong, then
wane, and then re-emerge. Characteristically, one of those ideas is
"legalism" where the law is used to wrap the patient in a network of
substantive and procedural protections against unjustified loss of liberty
and compulsory treatment. The counterpoint of legalism which gains
periodic credence is "welfarism" where legal safeguards are replaced
with professional discretion which is seen as allowing speedy access to
treatment and care, unencumbered by a panoply of bureaucracy and
procedures.

I was privileged to be one of those who took an active part in
the slow process of law reform which resulted in the Mental Health
(Amendment) Act 1982 and consolidating legislation in 1983. There
was, at the time, a feeling that the new law would help break the cycle
in mental health legislation because it was based upon a careful balance
of principles: an understanding that mental illness was not a myth but
a real medical and social problem which required treatment and sensi
tive care for highly vulnerable people; and a similar understanding that
where the law was used to deprive a human being of his or her liberty
and autonomy, there must be some fair legal process, providing a
genuine review of the case.
To suggest that the 1983 Act returns us to the "legalism" of the

Lunacy Laws is a gross oversimplification. The Act is firmly based upon
the "welfarist" principles established in the 1959 Act: wherever possible
admission to hospital should be on an informal basis using the well-
tested analogy of the admission of physically ill patients to general
hospitals; the legal procedures for compulsory admission still rest in the
hands of caring professionals—doctors and social workers—and the
nearest relative. Even the review procedure remains with a Mental

1  j Health Review Tribunal composed mainly of the professionals
themselves.

Wliere the new Act modified the compulsory admission procedures
inherited from the 1959 Act it did so in conformity with modern thera
peutic principles: the importance of "treatability" and most "appro
priate" care setting; and, after long term detention, it introduced a
legally enforceable right to "aftercare".

The Act was born of humanistic concepts, not only of care and
compassion represented by "welfarism", but also by the recognition of
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a framework of human rights for patients. Notably much of the impetus ^
for the new Act was created by a series of cases before the European
Commission and Court of Human Rights.

Properly understood in this way there should be no inherent conflict
between welfarism and the new legalism. Both have as their guiding
principle the importance of treating the patient as a human being who
has a natural expectation that his medical and social needs will be met
in a modern welfare state; and a similar expectation that becoming a
patient (whether on an informal or compulsory basis) will not result in
an automatic diminution of the rights and protections the law affords
to everyone else.

The most difficult part of the careful balancing process which led to
the 1983 Act was consent to treatment of patients who were in hospital.
Never before had this charged issue been tackled by mental health
legislation in the United Kingdom. So charged, in fact, that the evol
ution of the final package of measures (now to be found in Part IV of
the 1983 Act) was hammered out in a series of "shuttle-diplomacy"
meetings at Alexander Fleming House (DHSS) where alternative
contingents of MIND and the Royal College of Psychiatrists were seen
by Ministers and officials. The Act even formed a new body (the Mental
Health Act Commission) to implement and monitor the new package
which was comprised of members of all the caring professions, together
with lawyers—a reflection of the substantial consensus that the Act
sought to achieve.

Any marriage between "legalism" and "welfarism" can be uncom
fortable for protagonists of each philosophy, and already there are
signs that the legal philosophy which was influential in the 1983 Act is
beginning a period of descendency of influence. Only a serious review
of the operation of the new law by researchers, practitioners, patients
and their families will shed light on whether the balance was properly
struck. But contemporary historical assessments of the 1983 Act should
bear in mind that too much cannot be expected of any law. Sound
mental health legislation is necessary for a vital mental health systeni,
but it is not a sufficient condition. Patients can seriously suffer even if
enveloped in a tight legal framework. The law also can have only
a limited function in mandating sufficient resources or ensuring high w/
professional standards. As such the law is no substitute for political will
to tackle the poverty of policy and resources which have rendered
mental health a Cinderella service.

The Mental Health Act 1983 cannot claim to have meaningfully
transformed the quality of life for patients on the back wards of insti
tutions. But it can claim to have helped to redress the balance so that
individual rights are better respected, affording a measure of self respect
and dignity for mentally ill and mentally handicapped people—an v
achievement not to be undervalued.
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Mental Health Services has been published by Shaw and Sons since
1949, recording the fashions in mental health legislation beginning with
the Lunacy Act of 1890 and the Mental Deficiency Act of 1913. This
latest edition also seeks to break the mould and this is reflected in the
new title - Mental Health Services: Law and Practice. The book is
entirely re-written attempting comprehensively to review all of the law
which surrounds the provision of mental health services.

The runup to the Mental Health Act 1983 saw for the first time in
<  Britain the extensive use of the courts to arbitrate some of the ambigui-

ties in the Act; and indeed to correct some of the injustices which
arose from some abusive professional practices and antequated attitudes
towards mentally ill and mentally handicapped people. Hence the
amount of caselaw reviewed in these pages is far greater than ever
before. The flood of cases has continued beyond the enactment of 1983
and these are recorded as faithfully as possible as of July 1985.

This text is also published for the first time in looseleaf form so that
it can be regularly updated. This reflects not only the belief that mental
health legislation will find new fashions but also that there are still
many areas of law that will be construed by the courts and explained
by the Mental Health Act Commission in ways which will require
lawyers and mental health professionals alike to be kept abreast of the
evolving law and practice. As a lawyer myself, I wrote the book as an
aid to my profession—both academic and practitioner. But it is the
mental health professionals, families and patients themselves who have
the greatest need for a detailed explanation of the mental health
services, and the text follows the Shaws' tradition of writing also with
these groups in mind. Any thoughts about current or future updating
of this text would be most gratefully received.

Mentally ill and mentally handicapped people are the most vulnerable
portion of our population, requiring the greatest need for compassion
and care. The major hope, therefore, for this text is that it will
contribute to the knowledge and understanding of those dedicating
themselves to meeting those needs.
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REVIEW OF CONTENTS

The text is divided into eight parts. Part I is concerned with the "Struc
ture of Mental Health Services". Chapter 1 ("An Historical Review of

j  Mental Health Legislation") is not intended to comprehensively survey
the historical landscape. Rather, the chapter uses a development of
ideas in earlier legislation to offer a more sensitive insight into contem
porary law. As such the chapter can provide a useful grounding for
students of the 1983 Act.

The mental health services are integrally a part of the National Health
Service and Chapter 2 provides an overview of the structure and organis
ation of the NHS. The discussion of "joint funding" arrangements will
be of particular interest to mental health professionals who recognise
a need for services to span the artificial boundaries between the health
and social service. Chapter 3 examines the various institutions where
mental patients are treated and cared for - special and local hospitals,
and regional secure units.

"Local Authority Services and Functions" are reviewed in Chapter
4—social services, housing and education. The assessment of social
services seeks to show that local authorities have ample powers and
duties to provide mental health services. Approved social workers may
well wish to become stronger advocates of their clients' rights to
services, and this chapter will be a help.

Chapter 5 looks at the ever-growing independent sector in the
provision of mental health services. An increasing number of patients
are being cared for in mental nursing homes, private hospitals and
residential care homes. The Registered Homes Act 1984 provides a
comprehensive regulatory framework for these establishments which is
explained in this chapter.

Part II is concerned with the "Personnel in the Mental Health
Services". The importance of the Hospital Managers' functions
{Chapter 6) have long been ignored in mental health texts, even though
managers have an important statutory and administrative role to play.
Chapter 6 also looks at the various definitions and functions in the Act
relating to doctors and nurses.

Chapter 7 ("The Approved Social Worker") is one of the most
important and carefully constructed chapters. The commitment of
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Approved Social Workers to patients' rights and to the care of patients
in the "most appropriate" or least restrictive care setting is crucial. This
chapter seeks not only to provide a firm' grounding in the law, but it
provides ideas about the philosophical and practical objectives of the
social work profession towards mentally ill and mentally handicapped
people. A summary table at the end of the chapter provides an overview
of all the various functions and duties of the social services with refer
ences where these are discussed more fully in the text.

Nearest relatives continue to have functions in relation to the compul- ^
sory admission and discharge of patients under the Mental Health Act,
which are described in Chapter 8.

Parts III and IV are concerned, respectively, with admission to
hospital civilly and through the jurisdiction of the criminal courts.
Chapter 9 looks not only at the statutory definition of mental disorder,
but also at pysychiatric diagnosis and standards under the European
Convention of Human Rights. Chapter iO is concerned with informal
admission and holding powers. Chapter 11 is a major section of the
book as is sets out in detail the provisions for compulsory admission to
hospital under Part II of the Act.

The organisation of Part IV is chronological looking at the interface
between the criminal law and the mental health services. Chapter 12
examines the fundamental question of how mentally disordered
offenders can be diverted from the criminal justice to the mental health
system. The power of the police who find mentally disordered people
in a public place is examined. So too are the responsibilities of the
police for special care questioning during interrogation of vulnerable
people. The following chapters look at the response of the law when
mental disorder is discovered: Chapter 13—at the time of the offence
(the insanity defence, diminished responsibility and infanticide);
Chapter 14—after the time of the trial (transfer to hospital of unsen-
tenced prisoners, unfitness to plead, and remands to hospital and
interim hospital orders); Chapter 15—at the time of sentencing (hospital
orders with and without restrictions, and psychiatric probation orders);
Chapter 16—post-sentence (transfer to hospital of prisoners).

Part V is concerned with discharge from hospital and guardianship
and removal and return of patients. Chapter 17 examines discharge
from hospital, inter alia, by the responsible medical officer and hospital
managers, and the current status of the writ of habeas corpus and other
forms of judicial review. Chapter 18 looks at Mental Health Review
Tribunals, including the increasing number of court decisions which
concern their procedures. Chapter 19 looks at removal and return of —
patients in the United Kingdom and the repatriation of prisoners.
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Part VI is concerned with the two major aspects of a patient in
.  hospital—the therapeutic relationship (including treatment and confi-

dentiality) and restraint (including search and protection of staff from
liability for their acts). Surprisingly few texts have ever devoted much
space to these important subjects, probably because they were thought
to be matters of professional judgement not subject to legal control.
There is, however, a great deal of law which provides a framework for
these activities which are examined in some depth in Chapters 20 and
21. Not only is the Mental Health Act of relevance here, but there is
also a wealth of legal provision provided in common law.

Part VII is entitled "Rights of the Patient", which is probably a
misnomer because the subject matters covered are concerned with the
protection of, and restrictions on, "rights" as much as anything else.
Chapter 22 entitled "Protection of the Patient" looks at the new Mental
Health Act Commission which is derived from the old Commission in

Lunacy, but for which there is high expectation for improving the
quality of the life of patients; it also looks at complaints procedures,
inquiries, and default powers. Chapter 23 primarily examines the func
tions of the Court of Protection, but also looks at other financial affairs
of patients, such as benefits, and the ability to enter into contracts and
partnerships, or act tortiously or to make wills. Chapter 24 is more
aptly titled "Rights and Disabilities of Patients" and contains a long
list of provisions which affect the rights of mentally disordered people:
voting, jury service, marriage, divorce, parents and children, litigation,
correspondence, employment and driving licences.

Part VIII contains only Chapter 25 which examines criminal offences
committed by, against or in relation to mentally disordered people.

As with previous texts published by Shaws the Appendices are replete
with valuable information for the scholar and practitioner to have in
one handy place. All of the most relevant statutes are reprinted in full
in Appendix A, particularly the Mental Heath Act 1983 as amended
until July 1985; the relevant statutory instruments are to be found in
Appendix B, particularly the Mental Health (Hospital, Guardianship
and Consent to Treatment) Regulations 1983, and Mental Health
Review Tribunal Rules; Appendix C has relevant Departmental Circu-
lars; and Appendix D has the relevant statutory forms which are avail
able from the publishers. Finally Appendix E provides a summary of
major procedural requirements for compulsory admission to hospital
including tiriie limits which should be a valuable quick reference source
for the busy practitioner.
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